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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION
U.S. BANK NATIONAL
ASSOCIATION, Litigation Trustee of the
Idearc Inc. et al. Litigation Trust,
Plaintiff,
v.

VERIZON COMMUNICATIONS INC.,
VERIZON FINANCIAL SERVICES, LLC,
GTE CORPORATION and
JOHN W. DIERCKSEN
Defendants.
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CIVIL ACTION NO.
3:10-CV-1842-G
(JURY DEMANDED)

PLAINTIFF’S AMENDED COMPLAINT AND JURY DEMAND (EXPURGATED)
U.S. Bank National Association, Litigation Trustee (the “Trustee”) of the Idearc Inc. et al
Litigation Trust (the “Trust” or “Plaintiff”) hereby files this Amended Complaint and Jury
Demand against Verizon Communications Inc. (“Verizon”), Verizon Financial Services, LLC
(“VFS”), GTE Corporation (“GTE”) and John W. Diercksen (“Diercksen”). This Amended
Complaint is filed and served before all Defendants have served their initial responsive pleading.
I.
NATURE OF THE ACTION
1.

Verizon is one of the largest telecommunications, broadband and television

programming providers in the United States. Sometime prior to November of 2006, Verizon
devised a scheme under which it would obtain approximately $9.5 billion – not in the
marketplace, but through the use of lawyers and Wall Street investment bankers. At that time, a
declining part of Verizon’s business was its yellow pages telephone directory business. Verizon
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had generated substantial revenues from its print directory business in the past, but by 2006 that
business segment’s revenues had been steadily declining each year for several years (for
example, revenue dropped by $169 million between 2005 and 2006 alone). This was due, among
other reasons, to the public’s declining use of paper telephone directories and increased use of
alternative information sources, such as the internet. Although Verizon had started its own online directory website, the revenue generated by that portion of Verizon’s business was
extremely small compared to the revenue generated by Verizon’s print directory business and its
profit margins were much smaller. In 2006, the revenue from the internet business was only
approximately $230 million compared to approximately $2.978 billion for the print directory
business. Moreover, Verizon faced stiff competition in the internet directory business from
numerous other companies – companies which were spending huge sums of money to obtain
competitive advantage of the internet revolution. At that time, the historical print directory
business was in decline and the viability of internet directory services was yet to be determined.
Successful conversion from print to internet was far from assured. In fact, by June of 2005
Verizon recognized that it was unlikely that its directory business would be able to effectively
come up with a strategy to compete with the electronic media competitors. This made it very
doubtful that Verizon would be able to offset the continuing decline in its print directory
revenues with increases in revenues from internet based business. Faced with this unfavorable
business situation, Verizon embarked on a plan to turn lemons into lemonade.
2.

Verizon determined that it could obtain approximately $9.5 billion by undertaking

a complicated “spin-off” transaction through which Verizon’s print and on-line directory
businesses would become a stand–alone company, Idearc, Inc. (“Idearc”). Verizon would reap
this windfall to the injury of Idearc and Idearc’s creditors by stripping Idearc of cash and
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burdening Idearc with massive debt. On or about November 17, 2006, Verizon spun-off Idearc
as a stand-alone company (the “Spin-off”). In the process, Verizon caused Idearc to (a) transfer
almost $2.5 billion in cash to Verizon’s wholly owned subsidiary, VFS, and (b) incur
approximately $9 billion of debt, the proceeds of which were either given to Verizon to retain or
used to pay off Verizon’s outstanding debt. Immediately after the Spin-off, Idearc’s balance
sheet reflected that its debts exceeded its assets by approximately $9 billion. Not surprisingly,
after limping along for a period of time, Idearc went bankrupt.
3.

To be able to complete the Spin-off, Verizon first needed Idearc’s board of

directors to approve the transaction. This is where Diercksen played a key role. In November
2006, Diercksen was Verizon’s Executive Vice President for Strategic Planning. Diercksen
participated in devising and implementing the Spin-off plan. Rather than allow an Idearc board
of directors made up of individuals who were not under Verizon’s control to consider whether
the Spin-off was in Idearc’s best interests, Verizon made its Vice President, Diercksen, the sole
member of Idearc’s board. Diercksen then acted as Idearc’s sole board member to approve the
Spin-off in violation of his fiduciary duties as a board member. He also violated his duties as a
board member by authorizing Idearc to pay dividends to Verizon through the Spin-off. In
furtherance of Verizon’s scheme, immediately after approving the Spin-off as the sole director of
Idearc, Diercksen “changed hats” and signed on behalf of Verizon all of the key contracts
Verizon entered into with Idearc to implement the Spin-off.

Diercksen’s clear conflict of

interest, standing on both sides of the transaction, prevented him from undertaking an
independent and fair analysis of the transaction on behalf of Idearc.
4.

Through proceedings in federal court in the Northern District of Texas, Idearc

was reorganized under Chapter 11 of the United States Bankruptcy Code. Pursuant to Idearc’s
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plan of reorganization in the bankruptcy, the Plaintiff Trust was created and assigned certain
causes of action, including Idearc’s claims against Verizon and former officers and directors of
Verizon and Idearc. The beneficiaries of the Trust are creditors of Idearc and its subsidiaries
with claims of approximately $6 billion.
5.

Verizon effectively removed approximately $9.5 billion from Idearc without

providing Idearc with reasonably equivalent value in exchange. Verizon cast Idearc adrift,
burdened with an anchor of debt around its neck, insolvent and without adequate resources to
survive.
6.

Because Verizon received a fraudulent transfer through the actions described

above, either (a) the transfers and obligations incurred by Idearc in connection with the Spin-off
should be avoided and Verizon should be required to return to the Trust the consideration
Verizon received in connection with the Spin-off or (b) the Trust should be awarded a monetary
judgment against Verizon in the amount of the difference between the consideration that Verizon
received in connection with the Spin-off and the value of the assets received by Idearc.
Likewise, Verizon and Diercksen are jointly and severally liable to the Trust as a result of
Diercksen’s breaches of duty in his role as a member of Idearc’s board of directors.
II.
JURISDICTION AND VENUE
7.

This Court has subject matter jurisdiction under 28 U.S.C. § 1334 because, among

other things, some of the causes of action arise under the United States Bankruptcy Code. The
Court also possesses jurisdiction over this cause because, as shown below in paragraphs 9 – 13
there is complete diversity of citizenship between the parties.

The amount in controversy

exceeds $75,000, excluding interest and costs.
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Venue is proper under 28 U.S.C. § 1409 and also because a substantial part of the

events or omissions giving rise to the Trust’s claims occurred in the Northern District of Texas.
28 USC § 1391(a)(2) & (b)(2).
III.
THE PARTIES
9.

U.S. Bank National Association is a national banking association. Its principal

place of business is located at 800 Nicollet Mall, Minneapolis, Minnesota 55402. It is the
Trustee of the Trust. Therefore, the Trust is a citizen of Minnesota.
10.

Verizon is a corporation organized under the laws of Delaware with its principal

place of business at 140 West St., New York, New York 10007. Therefore, Verizon is a citizen
of Delaware and New York. Defendant Verizon has appeared in this lawsuit.
11.

VFS is a limited liability company organized under the laws of Delaware with its

principal place of business in Delaware. VFS’ sole member is Verizon. Therefore, VFS is a
citizen of Delaware and New York. Defendant VFS has appeared in this lawsuit.
12.

GTE is a corporation organized under the laws of New York with its principal

place of business at 140 West St., New York, New York 10007. Therefore, GTE is a citizen of
New York. Defendant GTE has appeared in this lawsuit.
13.

John W. Diercksen (“Diercksen”) is a citizen of Connecticut and resides at

47 Puritan Road, Trumbull, Connecticut 06611-4972. Defendant Diercksen has appeared in this
lawsuit.
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IV.
FURTHER FACTUAL BACKGROUND
A.

The “Spin-Off.”
14.

Prior to November 2006, Verizon concluded that it should divest itself of certain

of its business activities, including its directory business. Verizon wisely concluded that the
business of print directories was in decline since people, particularly younger people,
increasingly utilize electronic means to identify providers of goods and services.

Verizon

determined to rid itself of its directory business at a time when the overheated capital markets
were wildly financing all sorts of improvident ventures.
15.

Verizon’s directory business was not the only operation that Verizon jettisoned

during that period of market exuberance. Verizon sold its Hawaiian operations, Hawaiian
Telecom. Verizon also sold its Northern New England operations to Fairpoint Communications,
Inc. By December of 2008, both Hawaiian Telecom and Fairpoint were in bankruptcy.
16.

Verizon attempted to sell its yellow pages directory business in 2005, but was

unable to consummate a sale. Verizon then moved to plan “B” – spin-off Idearc, burden it with
the maximum amount of debt possible, then strip Idearc of cash, including proceeds of the loans
Verizon caused Idearc to undertake.
17.

To take advantage of the distorted capital markets, Verizon caused Idearc to

borrow billions of dollars from JP Morgan Chase Bank, N.A. (“Chase”) and other lenders,
(including Verizon). The credit agreement for the Chase loan (the “Credit Agreement”) by itself
burdened Idearc with over six and a half billion dollars of debt.
18.

On November 17, 2006, in exchange for the contribution from Verizon to Idearc

of its failing print and on-line directory publishing business, Verizon caused Idearc to (i) assume
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contractual obligations; (ii) issue to Verizon 145,851,861 shares of Idearc’s common stock,
(iii) issue to Verizon two unsecured notes in equal amounts aggregating $2.850 billion in debt
(the “Unsecured Notes”), (iv) become indebted to Verizon in the amount of $4.3 billion pursuant
to a Credit Agreement dated November 17, 2006 (the “Verizon Tranche B”) that Verizon had
caused Idearc to execute, and (v) transfer to Verizon $2,441,532,374.71 in cash (the “Cash”)
from loans Verizon caused Idearc to undertake (collectively, (i) - (v) are the “Fraudulent
Consideration”).

Also, on November 17, 2006, Verizon spun-off its shares in Idearc to

Verizon’s shareholders. Following the Spin-off, Verizon exchanged with its debt holders the
Unsecured Notes it was issued and the $4.3 billion Verizon Tranche B for outstanding Verizon
debt, thereby reducing Verizon’s outstanding indebtedness by approximately $7.1 billion (the
“Verizon Exchange”).
19.

The transfers that occurred on November 17, 2006, referenced in the prior

paragraph are more particularly identified as follows:
Item Transferred

Transferor

Initial Transferee

Further Information

$2,441,532.374.71

Idearc

VFS

wire transfer made for credit
to Verizon

$4,300,000,000
indebtedness

Idearc

Verizon

pursuant to
Agreement

$1,425,000,000
promissory note

Idearc

Verizon

$1,425,000,000
promissory note

Idearc

Verizon

145,851,861
Idearc shares
(4.1 Billion)

Idearc

Verizon

Contractual liabilities

Verizon

Idearc

the

Credit

The “Spin Off Agreements”
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Because the Spin-off was structured by Verizon to be a tax free reorganization,

Verizon contributed to Idearc all of Verizon’s interests in Idearc Information Services, LLC
(“IIS”) and other assets that were associated with the directories business of Verizon, which, on
information and belief, consisted primarily of licenses to use business software. Verizon also
entered into a series of agreements with Idearc, or its subsidiaries, including, but not limited to, a
publishing agreement, a non competition agreement, a branding agreement, a billing and
collection agreement, a listing license agreement, an intellectual property agreement, a tax
sharing agreement, an employee matters agreement and a transition services agreement (the
“Spin-off Agreements”).
B.

The Spin-Off Saddles Idearc with $9 Billion in Debt and Other Contractual
Obligations.
21.

The Spin-off was designed and directed by Verizon and implemented through

Diercksen, Verizon’s Executive Vice President for Strategic Planning, with the assistance of
other Verizon officers and directors. Rather than remain on a sinking ship, Diercksen resigned
his position as a director of Idearc the day before the Spin-off and remained at Verizon to enjoy
the benefits Verizon received in the Spin-off.
22.

As a result of the Spin-off, Verizon received from Idearc cash, notes and stock,

which the market erroneously valued at more than $14 billion for Verizon’s dying directory
publishing business that was worth far less. The books and records of Idearc, prepared in
accordance with Generally Accepted Accounting Principles, reflected that after the Spin-off
Idearc was insolvent by approximately $9 billion with total obligations in excess of $10 billion.
As of December 31, 2006, Idearc’s post Spin-off balance sheet showed the following (in
billions):
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Assets: $1,318,000,000
Liabilities: $10,164,000,000
Shareholders Equity: negative $8,846,000,000
23.

The consummation of the Spin-off rendered Idearc insolvent and left it with

unreasonably small assets to support its ongoing business. As such, the net effect of the Spin-off
was to burden Idearc with $9 billion of new debt without Idearc receiving a reasonably
equivalent value of assets in return. The value of the assets Verizon transferred to Idearc, was
worth billions less than the Fraudulent Consideration conveyed to Verizon. The Spin-off left
Idearc cash deficient, in a dying industry, and heavily burdened with debt.
24.

The Unsecured Notes and the Verizon Tranche B required Idearc to make

substantial interest payments (the “Interest Payments”). The Verizon Exchange represented the
present value of the future payments scheduled to be made by Idearc pursuant to the Unsecured
Notes and the Verizon Tranche B, including the Interest Payments. The Verizon Exchange
benefitted Verizon by relieving Verizon of $7.1 billion of its debt. Between November 17, 2006
and December 31, 2008 Idearc made Interest Payments of approximately $1.2 billion to the
holders of the Verizon Tranche B and the holders of the Unsecured Notes. Consequently,
Verizon benefitted from the payment of the Interest Payments since it received the present value
of the scheduled Interest Payments in the Verizon Exchange.
C.

Burdened by the Spin-Off Debt, Idearc files for Chapter 11 Bankruptcy
Protection.
25.

As could be anticipated, with a declining business and burdened by massive debt

from the Spin-off, Idearc, and substantially all of its subsidiaries, filed petitions for relief under
Chapter 11 of the United States Bankruptcy Code on March 31, 2009, a mere 28 months after the
Spin-off.
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On May 7, 2009, Idearc’s attorney described to the bankruptcy court the debt load

and initial capital structure that Verizon forced upon Idearc as:
It’s simply the company, when this spin occurred two and a half years ago it was
saddled with too much debt. And that became a problem that the company
recognized proactively and very aggressively and moved to remedy in the context
of filing this Chapter 11 case.
27.

In stark contrast, Verizon received approximately $9.5 billion in cash and notes

from Idearc through the Spin-off. Verizon’s SEC filings reflected a benefit to Verizon of
approximately $9 billion:
On November 17, 2006 we completed the spin-off of Idearc to shareowners of
Verizon. Verizon distributed a dividend of one share of Idearc common stock for
every 20 shares of Verizon common stock. Cash was paid for fractional shares.
The distribution of Idearc common stock is considered a tax free transaction for
us and for our shareowners, except for the cash payments for fractional shares
which are generally taxable. Idearc now owns what was the Verizon domestic
print and Internet yellow pages directories publishing operations, which had been
the principal component of our Information Services segment. This transaction
resulted in an increase of nearly $9 billion in shareowners’ equity, as well as a
reduction of total debt by more than $7 billion and we received approximately $2
billion in cash.
(emphasis added)
28.

Idearc subsequently filed its First Amended Plan of Reorganization of Idearc Inc.,

et al., Debtors (the “Plan”). After hearings to consider confirmation of the Plan, the Plan was
confirmed on December 22, 2009. The Plan relieved Idearc of approximately $6 billion of debt
and valued the reorganized Idearc at approximately $4 billion.
29.

To facilitate the implementation of the Plan, the Trust was created. Pursuant to

the Plan, the Trust received the Litigation Trust Rights (as defined in the Plan, the “Litigation
Trust Rights”), including the causes of action against Verizon, VFS, GTE and Diercksen set
forth in this Complaint.
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Pursuant to the Plan, and section 1123(b)(3)(B) of the Bankruptcy Code, the

Trustee is “designated as the Debtors’ and the Estates’ representative and the successor in
interest to the Debtors and the Estates for all purposes with respect to all Litigation Trust Rights,
including, without limitation, the commencement, prosecution, settlement and collection
thereof.”
31.

As such, Plaintiff files this suit to prosecute Litigation Trust Rights granted to the

Trust pursuant to the confirmed Plan.
V.
CAUSES OF ACTION
Count 1: Fraudulent Transfer Against Verizon and VFS (TEX. BUS. & COM. CODE ANN.
§§ 24.005 and 24.008 (Vernon 2008) and 11 U.S.C. §§ 544(b) and 550)
32.

Plaintiff incorporates the foregoing allegations by reference for all purposes.

33.

The transfer of the Fraudulent Consideration to Verizon and VFS was made with

actual intent to hinder, delay, or defraud creditors of Idearc.
34.

Idearc did not receive reasonably equivalent value in exchange for the Fraudulent

Consideration given to Verizon and VFS in connection with the Spin-off. The directory business
assets received by Idearc in connection with the Spin-off were worth much less than the
Fraudulent Consideration transferred by Idearc.
35.

At the time of the Spin-off, Idearc (a) was engaged, or was about to engage, in a

business or a transaction for which the remaining assets of Idearc were unreasonably small in
relation to the business or transaction and/or (b) intended to incur, or believed, or reasonably
should have believed, that Idearc would incur debts beyond Idearc’s ability to pay as they
became due.
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Verizon and VFS chose to take advantage of a distorted capital market to shift the

risk of billions of dollars of debt obligations from itself to Idearc and Idearc’s creditors. Verizon
and VFS set adrift a failing business, burdened by massive debt without resources to repay the
debt when it became due. This doomed structure was designed and implemented by Verizon and
VFS for their own benefit through Diercksen, simultaneously an officer of Verizon and the sole
director of Idearc. Verizon and VFS knew that the Spin-off would hinder, delay and defraud
creditors of Idearc but proceeded to consummate the transactions.
37.

At all times relevant to the Spin-off, there were actual creditors of Idearc holding

unsecured claims allowable within the meaning of 11 U.S.C. §§ 502 and 544(b), including, but
not limited to, trade creditors, Chase and the lenders pursuant to the Credit Agreement.
38.

Pursuant to TEX. BUS. & COM. CODE ANN. §§ 24.005 and 24.008 (Vernon 2008)

and 11 U.S.C. §§ 544(b) and 550, either (a) the transfers and obligations incurred by Idearc in
connection with the Spin-off should be avoided, and Verizon and VFS should be required to
return to the Trust the Fraudulent Consideration Verizon and VFS received in connection with
the Spin-off or (b) the Trust should be awarded a monetary judgment against Verizon and VFS in
the amount of the difference between the consideration that Verizon and VFS received in
connection with the Spin-off and the value of the assets received by Idearc. The Trust also
requests all further relief the Court determines the circumstances may require.
Count 2: Fraudulent Transfer Against Verizon and VFS (TEX. BUS. & COM. CODE ANN.
§§ 24.006 and 24.008 (Vernon 2008) and 11 U.S.C. §§ 544(b) and 550)
39.

Plaintiff incorporates the foregoing allegations by reference for all purposes.

40.

Idearc did not receive reasonably equivalent value in exchange for the Fraudulent

Consideration given to Verizon and VFS in connection with the Spin-off.
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Idearc was insolvent at the time of the Spin-off or became insolvent as a result of

the Fraudulent Consideration given to Verizon and VFS in connection with the Spin-off. The
value of the assets of the doomed directory business transferred to Idearc was worth far less than
the Fraudulent Consideration.
42.

At all times relevant to the Spin-off, there were actual creditors of Idearc holding

unsecured claims allowable within the meaning of 11 U.S.C. §§ 502 and 544(b) including, but
not limited to trade creditors, Chase and the lenders pursuant to the Credit Agreement.
43.

Pursuant to TEX. BUS. & COM. CODE ANN. §§ 24.006 and 24.008 (Vernon 2008)

and 11 U.S.C. §§ 544(b) and 550, either (a) the transfers and obligations incurred by Idearc in
connection with the Spin-off should be avoided and Verizon and VFS should be required to
return to the Trust the Fraudulent Consideration Verizon and VFS received in connection with
the Spin-off or (b) the Trust should be awarded a monetary judgment against Verizon and VFS in
the amount of the difference between the consideration that Verizon and VFS received in
connection with the Spin-off and the value of the assets received by Idearc. The Trust also
requests all further relief the Court determines the circumstances may require.
Count 3: Breach of Fiduciary Duty Against Diercksen
44.

Plaintiff incorporates the foregoing allegations by reference for all purposes.

45.

As a director of Idearc, Diercksen owed fiduciary duties to Idearc and its

creditors. Diercksen’s actions set forth above, including but not limited to approving the Spinoff as the sole member of Idearc’s board of directors and conceiving of and implementing the
Spin-off, violated his fiduciary duties. As a result of his conflict of interest, Diercksen violated
his fiduciary duties as the sole director of Idearc, approving a transaction for the benefit of
Verizon to the detriment of Idearc and its creditors. Moreover, as addressed further in Count 9,
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Diercksen violated his fiduciary duties to Idearc by authorizing a dividend to Idearc’s
shareholder in violation of Delaware law and other actions.
46.

In light of the foregoing, (a) the Trust is entitled to recover from Diercksen the

actual damages that it suffered as a result of Diercksen’s breaches of fiduciary duty, and
(b) Diercksen is required to forfeit to the Trust all benefits that he received as result of his
breaches of fiduciary duty.
Count 4: Aiding and Abetting a Breach of Fiduciary Duty Against Verizon and VFS
47.

Plaintiff incorporates the foregoing allegations by reference for all purposes.

48.

Verizon and VFS were aware of Diercksen’s fiduciary duties as a director of

Idearc, but aided and abetted Diercksen’s breaches of fiduciary duty throughout the process of
conceiving and implementing the Spin-off. As such, Verizon, VFS and Diercksen are jointly and
severally liable (a) for the actual damages that the Trust suffered as a result of Diercksen’s
breaches of fiduciary duty and (b) must forfeit to the Trust all benefits they received in
connection with Diercksen’s breaches of fiduciary duty.
Count 5: Fraudulent Transfer Against Verizon and VFS (TEX. BUS. & COM. CODE ANN.
§§ 24.005, 24.006 and 24.008 (Vernon 2008) and 11 U.S.C. §§ 544(b) and 550)
49.

Plaintiff incorporates the foregoing allegations by reference for all purposes.

50.

On November 17, 2006, Verizon caused Idearc Media Corp. (“IMC”), one of the

debtor subsidiaries of Idearc, to loan $475,410,408 (“the IMC loan”) to Idearc. In exchange for
this loan IMC received a one page illiquid demand note (the “IMC Note”) with a value of much
less than the amount loaned.
51.

The IMC Loan was combined with money borrowed and immediately transferred

by Idearc to VFS. IMC had guaranteed the borrowings under the Credit Agreement.
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The transfer of the IMC Loan was made with actual intent to hinder, delay, or

defraud creditors of IMC.
53.

IMC did not receive reasonably equivalent value in exchange for the IMC Loan

given to Idearc in connection with the Spin-off.
54.

At the time of the IMC Loan, IMC (a) was engaged, or was about to engage, in a

business or a transaction for which the remaining assets of IMC were unreasonably small in
relation to the business or transaction and/or (b) intended to incur, or believed, or reasonably
should have believed, that IMC would incur debts beyond IMC’s ability to pay as they became
due.
55.

IMC was insolvent at the time of the IMC Loan, or became insolvent as a result of

the IMC Loan.
56.

Verizon and VFS chose to strip IMC of the funds represented by the IMC Loan.

Verizon and VFS set adrift a failing business, burdened by massive debt without resources to
repay the debt when it became due. This doomed structure was designed and implemented by
Verizon and VFS for their own benefit through Diercksen. Verizon and VFS knew that the IMC
Loan would hinder, delay and defraud creditors of IMC but proceeded to consummate the
transaction. Both VFS and Verizon benefitted from the IMC Loan since VFS is a subsidiary of
Verizon.
57.

At all times relevant to the IMC Loan, there were actual creditors of IMC holding

unsecured claims allowable within the meaning of 11 U.S.C. §§ 502 and 544(b), including, but
not limited to, trade creditors, Chase and the lenders pursuant to the Credit Agreement.
58.

Pursuant to TEX. BUS. & COM. CODE ANN. §§ 24.005, 24.006 and 24.008 (Vernon

2008) and 11 U.S.C. §§ 544(b) and 550, either (a) the IMC Loan should be avoided and Verizon
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and VFS should be required to return to the Trust the amount of the IMC Loan or (b) the Trust
should be awarded a monetary judgment against Verizon and VFS in the amount of the
difference between the IMC Loan and the value of the IMC Note. The Trust also requests all
further relief the Court determines the circumstances may require.
Count 6: Fraudulent Transfer Against GTE and Verizon (TEX. BUS. & COM. CODE ANN.
§§ 24.005, 24.006 and 24.008 (Vernon 2008) and 11 U.S.C. §§ 544(b) and 550)
59.

Plaintiff incorporates the foregoing allegations by reference for all purposes.

60.

On November 16, 2006, Verizon caused Idearc Information Services, LLC

(“IIS”), one of the debtor subsidiaries of Idearc, to distribute to GTE all of IIS’ assets, including
the outstanding stock held by IIS of Verizon International Holdings, Inc., Verizon GmbH,
Verizon International Telecom Services, Inc. (“TSI”), any remaining assets or liabilities held by
IIS in TSI, any cash held by IIS, any debt owed to IIS by VFS, IIS’s interest in GTE Directories
(B) Sdn. Bhd and all of IIS’s liabilities, other than the outstanding common stock of IMC and
License Application Corporation and any other assets related to the directory business of Verizon
(the “GTE Distribution”). In exchange for the GTE Distribution, IIS received nothing.
61.

IIS also guaranteed the borrowings under the Credit Agreement.

62.

The transfer of the GTE Distribution was made with actual intent to hinder, delay,

or defraud creditors of IIS.
63.

IIS did not receive reasonably equivalent value in exchange for the GTE

Distribution.
64.

At the time of the GTE Distribution, IIS (a) was engaged, or was about to engage,

in a business or a transaction for which the remaining assets of IIS were unreasonably small in
relation to the business or transaction and/or (b) intended to incur, or believed, or reasonably
should have believed, that IIS would incur debts beyond IIS’s ability to pay as they became due.
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IIS was insolvent at the time of the GTE Distribution, or became insolvent as a

result of the GTE Distribution.
66.

Verizon and GTE chose to strip IIS of the assets represented by the GTE

Distribution. Verizon and GTE set adrift a failing business, burdened by massive debt without
resources to repay the debt when it became due. This doomed structure was designed and
implemented by Verizon and GTE for their own benefit through Diercksen. Verizon and GTE
knew that the GTE Distribution would hinder, delay and defraud creditors of IIS but proceeded
to consummate the transaction. Both GTE and Verizon benefitted from the GTE Distribution
since GTE is a subsidiary of Verizon.
67.

At the times relevant to the avoidability of the GTE Distribution, there were

actual creditors of IIS holding unsecured claims allowable within the meaning of 11 U.S.C. §§
502 and 544(b), including, but not limited to, trade creditors, Chase and the lenders pursuant to
the Credit Agreement.
68.

Pursuant to TEX. BUS. & COM. CODE ANN. §§ 24.005, 24.006 and 24.008 (Vernon

2008) and 11 U.S.C. §§ 544(b) and 550, either (a) the GTE Distribution should be avoided and
Verizon and GTE should be required to return to the Trust the amount of the GTE Distribution or
(b) the Trust should be awarded a monetary judgment against Verizon and GTE in the amount of
the GTE Distribution.

The Trust also requests all further relief the Court determines the

circumstances may require.
Count 7: Fraudulent Transfer Against Verizon (11 U.S.C. §§ 548 and 550)
69.

Plaintiff incorporates the foregoing allegations by reference for all purposes.

70.

The transfer of the Interest Payments subsequent to March 31, 2007, in an amount

in excess of $1,000,000,000 was made within two years before the Petition Date.
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The Interest Payments were made as designed by Verizon and Diercksen in

connection with the Spin-off. Because Verizon and Diercksen controlled Idearc at the time
Idearc undertook the obligation to pay the Interest Payments, the transfer of the Interest
Payments was made with actual intent to hinder, delay or defraud an entity to which Idearc was
or later became indebted on or after the date that the Interest Payments were made.
72.

Since Idearc did not receive reasonably equivalent value in exchange for the

Fraudulent Consideration given to Verizon and VFS in connection with the Spin-off, Idearc did
not receive reasonably equivalent value in exchange for the Interest Payments which were made
as contemplated by the Spin-off.
73.

Idearc was insolvent at the time of the Interest Payments, or became insolvent as a

result of the Interest Payments.
74.

At the time of the Interest Payments, Idearc (a) was engaged, or was about to

engage, in a business or a transaction for which the remaining assets of Idearc were unreasonably
small in relation to the business or transaction and/or (b) intended to incur, or believed, or
reasonably should have believed, that Idearc would incur debts beyond Idearc’s ability to pay as
they became due.
75.

Pursuant to 11 U.S.C. §§ 548(a)(1)(A) and 550, either (a) the Interest Payments

that were made subsequent to March 31, 2007 should be recovered or (b) the Trust should be
awarded a monetary judgment against Verizon, as the entity for whose benefit the Interest
Payments were made, in the amount of the Interest Payments. The Trust also requests all further
relief the Court determines the circumstances may require.
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Count 8: Unlawful Dividend Against Diercksen and Verizon
(Del. Code Ann. tit. 8 §§170, 173 & 174)
76.

Plaintiff incorporates the foregoing allegations by reference for all purposes.

77.

As stated more fully above, while acting as Idearc’s sole director, Diercksen

authorized and approved Idearc making the dividends described in this complaint directly to and
for the benefit of Idearc’s shareholder Verizon.

Diercksen willfully, or at a minimum

negligently, authorized and approved the dividends to Verizon even though Idearc lacked a
surplus or net profits under which the dividends could legitimately occur pursuant to Del. Code
Ann. tit. 8 §§170, 173 & 174. Diercksen is, therefore, liable to the Trust for the full amount of
the unlawful dividends.
78.

Verizon received the dividends, both directly and indirectly, in bad faith and with

knowledge of facts indicating the dividends were unlawful. Consequently, Verizon is likewise
liable to the Trust for the full amount of the unlawful dividends.
Count 9: Promoter Liability and Breach of Fiduciary Duty
79.

Plaintiff incorporates the foregoing allegations by reference for all purposes.

80.

The allegations of fact in this Count 9 are intended to supplement the factual

allegations of Counts 1 through 8 as well.
81.

In 2005, Bear Stearns and others approached Verizon with a plan to promote and

capitalize a new business to facilitate the Spin-off. That new business eventually became known
as Idearc.
82.

Under the plan, Verizon would convert billions of dollars of existing Verizon debt

into commercial paper. This commercial paper would then be conveniently purchased in the
market place by investment banks to facilitate a “tax free” debt for debt exchange through which
Verizon would retire $6 to $9 billion of debt in exchange for Idearc debt.
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The tax scheme envisioned that Verizon would form a new company (referred to

hereafter as “Spinco” or Idearc) into which Verizon would transfer the directories business and
simultaneously load up Spinco with billions of dollars of debt. This debt, Idearc debt, would
replace Verizon commercial paper and also supply billions in cash to Verizon.
84.

Through the tax scheme, Verizon stood to avoid tax on the spread between the

book value of the directories business (roughly $2.5 billion) and the inflated amounts transferred
by Idearc for the directories business (which the market erroneously valued at over $14 billion).
85.

The only downside to Verizon was having to cover the friction costs of its

investment bankers who were purchasing the Verizon commercial paper and to pay fees north of
$100 million in return for the bankers manipulating the financial markets and marketing
overvalued Idearc paper.
86.

In addition to getting $9.5 billion tax free, the plan would enable Verizon to

unload a dying business for billions more than its actual value.
87.

To facilitate the tax free spin, Verizon had to manufacture “business purposes” for

the Spin and conceal its real motives. This accomplished three goals. The first goal was to
justify “spin” treatment to the IRS and secure a favorable tax ruling from the IRS.
88.

The second goal was to avoid registering Idearc securities under the 1933

Securities Act. Under the promotional scheme, Verizon was only required to file a Form 10
under the 1934 Securities Exchange Act, easing the path for a later private placement of Idearc’s
highly questionable Unsecured Notes. A private placement of the Unsecured Notes allowed
Verizon to market the notes without strict adherence to GAAP.
89.

The third purpose was to generate excitement in the financial markets. No one

participating in the debt for debt exchange who knew the real deal wanted to be left holding
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Idearc debt. For the debt for debt “tax free” exchange to happen, Verizon had to promote Idearc
as a profitable, growing business so that the Idearc debt could be quickly flipped in the market.
90.

In truth, the only reason for the Spin was for Verizon to shed a losing asset for far

more than actual value in a tax free transaction. In the summer of 2005, Verizon conducted a
study of the directories business which concluded that it was likely at its peak perceived value
with a significant risk of decline. The study specifically acknowledged that the value of the
directories business was tied to its growth rate – and the value would dramatically differ based
on how the market viewed its future growth rate. In fact, this study showed that if historical
declines in the print business were not completely reversed, and dramatic gains in online
revenues and profitability were not achieved, the value of the business would be less than half of
the optimistic values developed by Verizon. Verizon knew that such gains were not likely to
occur.
91.

Further analysis by Verizon concluded, however, that the market did not yet

perceive the growth problems the industry would likely continue to have in the face of stiff
increased competition. Because many of the directories businesses were owned by large telecom
businesses, independent detailed numbers relating to their financial results were hard to obtain in
the market (the large telecoms only provided high level numbers). The market was also not as
knowledgeable about the likely results of efforts by the Verizon directories business to change its
fortunes – attempts which Verizon knew were largely failing, and which resulted in continued
and increasing declines in revenues and profits. Recognizing the mismatch in information,
Verizon knew it had to promptly divest itself of the directories business to take advantage of its
information advantage before the market discovered what was really happening.
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The real but undisclosed intent in promoting Idearc to the market was shared at

the highest levels of Verizon.
93.

Approving the promotion, then CEO Seidenberg remarked privately that the

directories business was undergoing a “secular” change and would never compete with the
Internet. He thought the only answer was to strip it down and sell off markets. A true and
correct copy of the CEO’s e-mail is attached as Exhibit “A.”
94.

This candid and truthful assessment was no where in the Form 10 or shared with

the market in promotional materials. To the contrary, the Form 10 explained as a reason for the
Spin-off to “facilitate the potential expansion and growth of” Idearc and to allow Idearc the
ability to “execute a potential acquisition strategy more effectively.”

The Form 10 also

represented that internet capability was an important component of the service to be offered by
Idearc.
95.

Idearc could not strategically sell off markets to reduce debt, or for other

corporate purposes, because to do so would potentially void the tax free status and expose Idearc
to huge liability to Verizon resulting from the Spin.
96.

While the Form 10 and advertising materials spoke in terms of how the Spin-off

would free the hands of the management of Idearc to grow and expand the business, internal
documentation described the business as a loser and management of the directories business as
incompetent. In written materials sent to Defendant Diercksen by his team, Sophia Y. Xu
described Idearc’s “rampant” bad credit problems and painted an over all “gloomy” picture of
the business with no turn around in sight. Regarding management, she suggested finding better
management and developing a “turn around story” using old management as a scapegoat. A true
and correct copy of Ms. Xu’s March 25, 2006 e-mail is attached hereto as Exhibit “B.” Ms. Xu’s
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recommendation was not followed and her insight proved prophetic.

Kathy Harless, old

management of the directories business, was installed as the CEO of Idearc and was fired one
year after the Spin-off. Verizon did follow Ms. Xu’s suggestion in one regard, however, and in
the Form 10 blamed the directories’ business poor results on the voluntary separation package
that had previously been implemented by Idearc – a material fact Verizon knew was untrue.
97.

Based on the study Verizon had conducted, it knew that the perceived view of the

directories business’ prospects was critical to the amount of debt it could place on the business –
debt Idearc would have to pay back but the proceeds of which would go straight to Verizon.
Verizon’s own analysis questioned the likelihood of being able to meet forecast’s done by the
directories business as the business continued it decline, and based on historical information
Verizon knew the business was worth billions less if it maintained its years long decline.
Verizon hired a top level consulting group to examine the internal forecast. After spending
hundreds of thousands of dollars, Verizon’s fears were confirmed. Not only did the consultant
confirm the directories business would likely continue to decline, its suggestions for
improvement had been tried, and had failed. It was clear a new story would have to be
developed if Verizon would be able to delever its own balance sheet as much as it wanted.
98.

Verizon then charged its financial departments to come up with a new forecast.

By modifying a few “assumptions,” Verizon was able to produce a forecast with steady margins
for the foreseeable future – at least on paper. By the time Verizon’s financial engineers were
done (by improving a sales margin here, cutting a few costs there, and “assuming” the business
suggestions that had failed in the past would miraculously work now), the pro forma financial
plan showed steady EBITDA for years to come. Verizon conveniently and actively ignored the
fact that its own analyses showed the “forecast” was unlikely to be achievable in a number of
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critical areas, such as electronic growth, print decline percentages, and other important areas. In
fact, Verizon knew that the directories business was still declining and was facing increased
pressure in key markets that exceeded what its peers were facing.
99.

Once the financial teams at Verizon had decided what the forecast should be (at

least what they needed it to be to support their desired level of debt), Verizon upper management
(although including Diercksen in his duel roles) had to “arm twist” in on to the directories’
management team. Then Verizon used the “forecast” to raise debt and to snow the ratings
agencies on the “bright” future of directories. Diercksen’s people also removed the original plan
of record from the data room being used by the banks, rating agencies, and solvency company
(see the April 19, 2006 e-mail attached at Exhibit “C”), and also directed directories’
management to not discuss the process and changes that had occurred with potential debt buyers.
100.

To implement the fraudulent transfer and commit fraud on the market, it was

essential that Verizon control Idearc’s professionals, such as its lawyers and consultants, and also
to control access to information – keeping details away from any decision maker who might be
“independent” of Verizon and not subject to Verizon’s control.
101.

To head up the Spin for Verizon, Verizon selected Jeff Rosen, a merger and

acquisition specialist at Debevoise and Plimpton in New York and long time Verizon attorney.
Verizon also installed Mr. Rosen and his firm as Idearc’s counsel on the Form 10 and to provide
counsel to Idearc on all aspects of the Spin-off, including the Debt.
102.

[PARAGRAPH EXPURGATED AND FILED UNDER SEAL]

103.

Verizon waited until the last minute to give Idearc a “brain” and to allow Idearc to

hire counsel. Idearc hired Glen Hettinger at Fulbright in Dallas to represent Idearc post-spin, but
Hettinger involved himself with the Spin-off transaction itself.

Once hired, Hettinger

PLAINTIFF’S AMENDED COMPLAINT AND JURY DEMAND (EXPURGATED)

Page 24

Case 3:10-cv-01842-G -BK Document 217

Filed 02/17/12

Page 25 of 32 PageID 9528

immediately expressed concern over the amount of debt to William Mundy, Verizon’s in-house
lawyer assigned to the directories business. Hettinger might cause trouble.
104.

Verizon and Rosen knew the best way to control Hettinger and the “independent

directors” he would counsel was to have them ratify and sign-off on the conduct of Diercksen as
to all aspects of the Spin-off, forcing them to become participants in the scheme or be out of a
job. So Verizon and Rosen demanded that the incoming board be seated before the Spin-off and
ratify Diercksen’s self-dealing behavior and the enormous debt. This act had to happen before
Verizon lost control of Idearc.
105.

At first, Hettinger, on behalf of the incoming Board, balked, saying that being

seated before the Spin-off and ratifying what Diercksen had done would raise serious fiduciary
duty issues. True and correct copies of e-mails addressing this are attached hereto as Exhibit
“E.”
106.

Eventually, Hettinger and the incoming directors relented, thus forever becoming

joined at the hip with Verizon and Rosen.
107.

Diercksen resigned as sole director of Idearc on November 16, 2006, and on that

same day, most of the “independent board members” executed written consents ratifying the
Spin-off. However, at least one “independent” board member was so uninformed and so eager to
ratify a spin he neither understood nor cared to understand, that he attempted to “ratify”
Diercksen’s actions on the 15th of November, before he was even a director of Idearc.
108.

The Spin-off occurred on November 17, 2006.

109.

The conduct happening behind the scenes was contrary to the disclosures in the

Form 10. The Form 10 disclosed a potential conflict of interest and potential self-dealing
between Verizon and Idearc pre-spin. However, the Form 10 also stated that an “independent
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board” would approve the deal “post spin” on November 17, 2006 after Verizon lost control of
Idearc.

Verizon, Diercksen, the lawyers, and the “independent board” all knew this

representation was false.
110.

A promoter owes a fiduciary duty to a newly-formed corporation (Idearc) and

future stockholders. The promoter’s liability as a fiduciary ends only after it completes the
promotion and a truly independent board of directors takes charge. At no time did a truly
independent board take charge before the Spin-off was effected.
111.

Verizon and Diercksen were both promoters and as such both owed fiduciary

duties to Idearc. They breached their duties. Plaintiff seeks actual damages, punitive damages,
and forfeiture of all benefits received by Defendants in connection with the Spin-off.
112.

The lawyers for Idearc, also owed fiduciary duties to Idearc. They breached those

duties to Idearc.
113.

Whether Verizon or Diercksen were themselves fiduciaries, each participated in

the breach of the lawyers’ fiduciary duties to his clients, Idearc. As a result, Defendants are
jointly and severally liable as fiduciaries in the eyes of the law.
114.

Plaintiff seeks actual damages, punitive damages and forfeiture.
Count 10: Unjust Enrichment

115.

Plaintiff incorporates the foregoing allegations by reference for all purposes.

116.

Though named as a lender in the credit agreement with Idearc, Verizon never

loaned a dime of the $4.3 billion Tranche B loan to Idearc.
117.

After inking the phantom loan, Verizon exchanged the Idearc indebtedness for

Verizon’s own indebtedness, thereby deleveraging $4.3 billion of Verizon debt.
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In addition to agreeing to repay a loan that Verizon never really made, Idearc also

transferred on November 17, 2006 cash to Verizon in the amount of $2,441,532,374.71 and the
Unsecured Notes. This sum was in addition to the shares of Idearc stock transferred to Verizon
for distribution to Verizon shareholders. The Idearc stock was erroneously valued by the market
at over $4.1 billion.
119.

These interested party transactions were negotiated when Defendant Diercksen

was both an officer of Verizon and the sole director of Idearc.
120.

Verizon’s plan, at least initially, was to have the interested party transactions

ratified by an independent board of Idearc on November 17, 2006, after their Spin-off. This
never happened.
121.

When Hettinger, the lawyer for the incoming Board, expressed concern over

ratifying the Idearc actions and the Debt overseen by Diercksen, Verizon and Rosen
(representing both the promoter and Idearc) started to get cold feet and demanded that the
ratification take place before the Spin-off while Verizon still controlled Idearc.
122.

Verizon’s new plan was to have Diercksen resign as sole director of Idearc on

November 16, 2006, and that same day cause the “independent board” to ratify the Spin-off by
unanimous written consent in lieu of a directors’ meeting.
123.

In Verizon’s rush to rig the actions by the “independent board,” at least one of the

incoming directors signed his written consent on November 15, before he became a director.
Therefore, there never was a written consent or ratification by all of the board members. Under
Delaware law, anything less than unanimous written consent by the board rendered the board
action a nullity.
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Pleading further, the “independent board” was in fact a sham and never acted

independently of Verizon.
125.

The conduct of those purporting to ratify the transaction was in complete

disregard of their fiduciary duties, including the duty of oversight owed to Idearc.
126.

Evidence of a lack of independence includes, but is not limited to, the following:
a.

When outside counsel advised that having the incoming board ratify
before the Spin-off actions overseen by Diercksen as sole director raised a
host of fiduciary duty issues and liabilities, the incoming board members
acted anyway.

b.

When outside counsel advised there was no legal reason to ratify, the
incoming board members acted to ratify anyway.

c.

The “independent board,” carefully selected by Verizon, had neither the
time, the information, nor the competency to approve the Spin-off.

d.

Verizon forced the early vote so that it would take place before the Spinoff and without adequate time to investigate or hire outside consultants.
Upon information and belief, Verizon stood ready to fire the “independent
board” if it did not get in line.

e.

The actions of the incoming board were directed by hopelessly conflicted
lawyers who represented both the promoter and Idearc, and who clearly
preferred one client (Verizon) over the other.

f.

The incoming board never asked for a “fairness opinion” or even knew
what one was.

g.

The incoming board was tainted by business dealings with Verizon.
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The phantom loan and transfers were inside transactions and unfair to Idearc.

These actions were never in good faith ratified or approved by disinterested board members. As
such, these interested party agreements were void and voidable under Delaware law, and Verizon
was unjustly enriched by at least $9.5 billion.
Count 11: Alter Ego
128.

Plaintiff incorporates the foregoing allegations by reference for all purposes.

129.

Prior to the Spin-off, Idearc was a sham corporation organized and promoted by

Verizon in order to perpetrate a fraud and commit public wrongs, including defrauding creditors
and tax payers.
130.

Prior to the Spin-off, Verizon never paid for any Idearc stock, never caused any

Idearc stock to be issued to Verizon and failed to adhere to corporate formalities.
131.

The actions of putative employees and officers of Idearc in reaching agreements

concerning the Debt and the related Spin-off Agreements were in fact actions taken by agents of
Verizon.
132.

Stripped to its essence, Verizon refinanced and re-packaged its own debt as

Idearc’s debt to perpetrate a fraud.
133.

The Court should pierce Idearc’s corporate veil and hold Verizon liable for all of

Idearc’s debts, including all debt and other obligations incurred by Idearc in connection with or
because of the Spin-off.
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VI.
JURY TRIAL DEMAND
134.

Plaintiff requests that all triable issues be determined by a jury.
VII.
PRAYER

WHEREFORE, PREMISES CONSIDERED, Plaintiff prays that this Court enter a
judgment as set forth above, setting aside the transfer of the Fraudulent Consideration and the
obligations incurred in connection therewith and that Plaintiff be awarded the relief requested
herein, along with actual damages, punitive and/or exemplary damages, attorneys’ fees, pre- and
post-judgment interest at the maximum rates allowed by law, and such further and other relief to
which Plaintiff may show itself entitled, both at law and in equity.
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Respectfully submitted,
/s/ Patrick D. Keating
Werner A. Powers
State Bar No. 16218800
Robin Phelan
State Bar No. 15903000
Patrick D. Keating
State Bar No. 00794074
HAYNES AND BOONE, L.LP
2323 Victory Avenue, Suite 700
Dallas, Texas 75219-7673
Telephone:
(214) 651-5000
Telecopier: (214) 651-5940
Nicholas A. Foley
Texas State Bar No. 07208620
Douglas J. Buncher
Texas State Bar No. 03342700
John D. Gaither
Texas State Bar No. 24055516
Neligan Foley, LLP
325 N. St. Paul, Suite 3600
Dallas, TX 75201
Telephone: (214) 840-5300
Fax:
(214) 840-5301
ATTORNEYS FOR U.S. BANK
NATIONAL ASSOCIATION
as Litigation Trustee on Behalf of the
Idearc Inc. et al. Litigation Trust
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CERTIFICATE OF SERVICE
The undersigned certifies that a copy of the foregoing instrument was served through the
ECF system in accordance with the Federal Rules of Civil Procedure on the 17th day of February,
2012 upon:
T. Ray Guy
WEIL, GOTSHAL & MANGES, LLP
200 Crescent Court, Suite 300
Dallas, Texas 75201
/s/ Patrick D. Keating
D-2029790_1.DOC
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